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AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement the 2004 fishery
specifications and management
measures for groundfish taken in the
U.S. exclusive economic zone (EEZ) off
the coasts of Washington, Oregon, and
California. This final rule includes the
levels of the acceptable biological catch
(ABC) and optimum yields (OYs). The
commercial OYs (the total catch OYs
reduced by tribal allocations and by
amounts expected to be taken in
recreational and resource survey
compensation fisheries) in this rule are
allocated between the limited entry and
open access fisheries and between
different sectors of the limited entry
fleet. Management measures for 2004
are intended to: Achieve but not exceed
OYs; prevent overfishing; rebuild
overfished species; reduce and
minimize the bycatch and discard of
overfished and depleted stocks; provide
equitable harvest opportunity for both
recreational and commercial sectors;
and, within the commercial fisheries,
achieve harvest guidelines and limited
entry and open access allocations to the
extent practicable.

DATES: The amendments to 50 CFR part
660 are effective March 1, 2004, except
for amendments to § 660.370, which are
effective April 8, 2004. These
specifications and management
measures are effective from March 1,
2004, through December 31, 2004.

ADDRESSES: Copies of the Final
Environmental Impact Statement (FEIS)
for this action are available from Donald
Mclsaac, Executive Director, Pacific
Fishery Management Council (Council),
7700 NE Ambassador Place, Portland,
OR 97220, phone: 503-820-2280.
Copies of additional reports referred to
in this document may also be obtained

from the Council. Copies of the Record
of Decision (ROD), final regulatory
flexibility analysis (FRFA), and the
Small Entity Compliance Guide are
available from D. Robert Lohn,
Administrator, Northwest Region
(Regional Administrator), NMFS, 7600
Sand Point Way, NE., Seattle, WA
98115-0070.

FOR FURTHER INFORMATION CONTACT:
Yvonne deReynier or Becky Renko
(Northwest Region, NMFS), phone: 206—
526-6150; fax: 206—526—6736 and; e-
mail: yvonne.dereynier@noaa.gov,
becky.renko@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

The final rule also is accessible via
the Internet at the Office of the Federal
Register’s Web site at http://
www.access.gov/fr/index.html.
Background information and documents
are available at the NMFS Northwest
Region Web site at http://
www.nwr.noaa.gov/1sustfsh/
gdfsh01.htm and at the Council’s Web
site at http://www.pcouncil.org/
groundfish/ gfspex/gfspex04.html.

Background

A proposed rule to implement the
2004 specifications and management
measures for Pacific Coast groundfish
was published on January 8, 2004 (69
FR 1380). NMFS requested public
comment on the proposed rule through
February 9, 2004. During the comment
period on the proposed rule, NMFS
received four letters of comment, which
are addressed later in the preamble to
this final rule. See the preamble to the
proposed rule for additional background
information on the fishery and on this
final rule.

The Pacific Coast Groundfish Fishery
Management Plan (FMP) requires that
fishery specifications for groundfish be
biennially or annually evaluated and
revised, as necessary, that OYs be
specified for species or species groups
in need of particular protection, and
that management measures designed to
achieve the OYs be published in the
Federal Register and made effective by
January 1, the beginning of the fishing
year. To ensure that new 2004 fishery
management measures were effective
January 1, 2004, NMFS published an
emergency rule announcing final
management measures for January—
February 2004 (69 FR 1322, January 8,
2004). Annual specifications for 2004
and management measures for March—
December 2004 were proposed in a
separate rule, also published on January
8, 2004 (69 FR 1380).

Specifications and management
measures announced in this final rule
for 2004 are designed to rebuild
overfished stocks through constraining
direct and incidental mortality, to
prevent overfishing, and to achieve as
much of the OYs as practicable for more
abundant groundfish stocks managed
under the FMP.

Comments and Responses

During the comment period for the
2004 specifications and management
measures, which ended on February 9,
2004, NMFS received four letters of
comment. Three of these letters of
comment addressed different portions of
the proposed rule and were received
from: a non-governmental organization
representing environmental interests,
the California Department of Fish and
Game (CDFG), and the Council. NMFS
also received a letter of comment from
a non-governmental organization
representing trawl vessel operators that,
in part, addressed the proposed rule.
Comments received on the proposed
rule are addressed here:

Comment 1:In November, we asked
the Council’s Groundfish Management
Team (GMT) to calculate whether the
trawl trip limits could be increased
given that 91 limited entry trawl vessels
were to be removed from the fleet by
early December. We asked for a 200
percent increase in trawl trip limits, but
we have seen only a token increase for
the first quarter of the year. We demand
that the current trawl trip limits be
overturned so that the trawl fleet can
have higher trip limits immediately.

Response: In December 2004, NMFS
bought 91 trawl vessels and their
limited entry permits out of the West
Coast groundfish fisheries. The funds
for this purchase were provided by a
Congressional appropriation and will, in
part, be re-paid by the fishing fleets
affected by the reduction in number of
participants (groundfish trawl, pink
shrimp trawl, Dungeness crab trap/pot).

At the November 2003 Council
meeting, several groundfish trawlers
had made comments on the Council
floor that they would appreciate a
NMFS review of 2004 trawl trip limits
in light of the expected trawl permit/
vessel buyback program. These trawl
fishery participants believed that the
vessel/permit buyback program would
successfully reduce capacity in the fleet
enough to warrant an increase in trawl
trip limits.

After hearing the trawl industry’s
comments, Council members suggested
that NMFS look only at increasing trip
limits for the Dover sole, shortspine
thornyhead, longspine thornyhead,
sablefish (DTS) complex species. DTS
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complex species tend to aggregate for
spawning in the winter and may be
taken in the winter with lower bycatch
of overfished species. Also, DTS are
deepwater species and fishing for these
species usually occurs offshore of the
ranges of overfished continental shelf
species.

Following the Council meeting, the
NMFS Northwest Fisheries Science
Center (NWFSC) looked at the historic
fishing effort of each of the vessels
removed from the groundfish trawl
fishery through the buyback program.
NMEFS then calculated the amount of
each DTS species that would likely be
taken by the remaining fleet operating
under the trip limits initially
recommended by the Council for 2004.
Based on that calculation, NMFS
expected that the now-reduced fleet
would take notably less of each of the
DTS species than if the buyback
program had not occurred. NMFS then
calculated expected harvest by the
reduced fleet if the agency were to
implement DTS trip limits that were 50
percent higher than those recommended
by the Council in September 2003.
Under that scenario, the reduced fleet
operating with increased trip limits was
still expected to harvest less of each
DTS complex species (sablefish—63
percent, longspine thornyhead—77
percent, shortspine thornyhead—74
percent, Dover sole—72 percent) than
the whole fleet would have harvested
with the initially recommended trip
limits. NMFS further expected that the
reduced fleet operating with increased
DTS trip limits would still take smaller
amounts of overfished species than the
whole fleet would have taken with the
initially recommended trip limits.

Given the expected DTS catch levels
under a 50 percent increase in trip
limits, however, it is clear that a 200
percent increase in trip limits would
have allowed the current fleet to exceed
even the expected harvest levels of the
pre-buyback fleet. NMFS, the Council,
and its advisory bodies will have several
opportunities during the 2004 fishing
season to review the effects of the
buyback’s effort reduction on the
current fleet’s expected harvesting
behavior. Thus, NMFS will implement
for March—April the 50 percent-
increased DTS trip limits it had
proposed and expects that the Council’s
2004 inseason management process will
accommodate any trawl trip limit
increases that may be possible through
the remainder of the year.

Comment 2: With Oregon Department
of Fish and Wildlife (ODFW), Oregon
trawlers have developed a small
footrope trawl net design with a cutback
headrope. Nets of this design can catch

flatfish while avoiding encounters with
most roundfish. If fishermen are using a
conservation tool, the cutback headrope
trawl, they should be allowed to have
higher trip limits than those currently
set for small footrope trawl vessels.

Response: Many flatfish species are
abundant and support important Pacific
Coast groundfish fisheries. Flatfish
species such as Dover sole, petrale sole,
English sole, rex sole, and arrowtooth
flounder have historically been caught
by vessels using trawl gear in depths of
50-150 fathoms (91-274 meters). Many
of these areas are within the Trawl
Rockfish Conservation Area (RCA)
where fishing with bottom trawl gear is
prohibited.

In 2001 and 2002, ODFW worked on
developing a trawl net design with a
cutback headrope that was intended to
be more selective for flatfish species
while resulting in lower catch rates of
overfished rockfish species. (A trawl net
with a “cutback headrope” is one in
which the curve of the headrope away
from the trawl tow lines is deeper than
the curve of the footrope away from
those same lines.) During this research,
ODFW scientists contracted commercial
fishing vessels and did comparative
testing between the new net and net
configurations that are typically used in
the fishery. Significant reductions in the
catch of overfished rockfish species
relative to flatfish catch were observed
in hauls where the new net was used.
Because this net design meets the
requirements of small footrope bottom
trawl gear as defined by regulations at
50 CFR part 660, it has the potential to
become an effective way for fishers to
reduce the bycatch rates of overfished
rockfish species in the flatfish fisheries.

To understand how the new net
performed under normal commercial
fishing conditions, further testing was
necessary over a broader range of the
fishery. In 2003, ODFW and CDFG
applied for and were issued exempted
fishing permits (EFPs) to collect data
needed to measure the selectivity of the
new trawl net design when used by
commercial fishers. Vessels fishing
under the EFP were allowed to operate
in the Trawl RCA. To encourage
participation, increased trip limits for
flatfish were available to the vessels that
were willing to modify their existing
gear or purchase new gear that was
consistent with the design requirements
and who were willing to carry an
observer or sampler on board their
vessel during all EFP fishing. For 2004,
ODFW, CDFG and Washington
Department of Fish and Wildlife
(WDFW) have applied for EFPs to
collect additional data that can be used

to assess the selectivity of the new net
over a broader range of areas.

Because 2003 was the first year in
which data was collected through the
use of EFPs, and because the EFP
fishing did not end until October 2003,
a full assessment of the selectivity of the
new net under normal fishing
conditions was not available at the
Council’s June and September meetings,
when the 2004 management measures
were developed. When the data analysis
is completed and made available to the
Council and NMFS, consideration may
be given to measures like differential
trip limits for users of lower bycatch
gear that further the management
objectives defined under the FMP.

Comment 3: When a vessel carries an
observer on board, the vessel should be
allowed to exceed its trip limits for each
species by the amount of discard
estimated for that species. Species with
low trip limits or ‘“no-take” species
should not be discarded, but should be
landed for scientific purposes and then
processed and sold. Fish discarded
because the vessel operator is
highgrading his catch of a particular
species in order to retain only the
highest-priced size fish of that species
should be retained and donated to
charity.

Response: The West Coast Groundfish
Observer Program (WCGOP) is a
scientific observation program intended
to collect data from fishing vessels
operating in a normal mode of fishing.
If vessels were essentially permitted to
take higher limits than those targeted by
unobserved vessels in the fleet, then the
observed vessels would not be operating
in a normal fishing mode. Data from
those vessels’ activities would then be
less useful as a snapshot of the fishing
behavior of the fleet as a whole.
Additionally, vessel operators would
lack incentives to develop methods to
reduce their discards if they could
simply retain their overages and profit
from them. In order to implement the
program described in the comment,
NMFS would have to place an observer
on every vessel and the agency does not
now have, nor does it anticipate having,
funds to deploy observers on every
vessel. The feasibility of a regulations
allowing full retention of rockfish
species is under examination through
EFP programs. If the results of these EFP
programs show that a full retention
program can be implemented and
effectively monitored, full retention
regulations that meet the scope of
Federal groundfish management
objectives may be adopted for specific
portions of the groundfish fleet.

Observers already retain scientific
samples from overfished and other
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groundfish species that would have
otherwise been discarded. At-sea
sampling is preferable to at-dock
sampling because the fish are not yet
mixed in the hold and can be identified
with a particular tow/haul, noting
location, depth and other haul-defining
data. Data that can be identified to a
particular haul generally provide better
quality information than when fish are
sampled from a delivery comprised of
several different hauls, which may be
from different fishing locations.

Landings overages are currently
confiscated by the states and such fish
may be sold to the benefit of the state
or donated to charity. NMFS’
preference, of course, would be to
reduce incentives for highgrading,
rather than encouraging highgrading
through allowing landings of size-
related discards. To that end, NMFS has
recently announced a new EFP
application from ODFW to examine
revisions to the market categories of key
target species such as Dover sole,
sablefish, thornyheads, and rockfish
(February 2, 2004, 69 FR 5837.) NMFS
currently supports bycatch donation
programs in the at-sea whiting fisheries,
and through EFPs in the shore-based
whiting fishery and the arrowtooth and
other flatfish trawl fisheries.

Comment 4: The harvest levels NMFS
has proposed for nearly all of the
overfished species fail to comply with
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) at 304(e)(4)(A)
because they do not rebuild these
species within the shortest period
possible.

Response: NMFS believes that the OY
levels specified for overfished species in
this final rule are consistent with the
legal requirements of the Magnuson-
Stevens Act and with the national
standard guidelines. The Magnuson-
Stevens Act does not state that
rebuilding must be completed in the
shortest time possible, rather it requires
the time for rebuilding to be as short as
possible, taking into account certain
factors. The Magnuson-Stevens Act,
section 304(e)(4)(A), and the national
standards guideline at 50 CFR
600.310(e)(4)(A) recognize the following
factors that enter into the specification
of a time period for rebuilding: The
status and biology of the stock or stock
complex; interactions between stocks or
stock complexes and the marine
ecosystem; the needs of fishing
communities; recommendations of
international organizations in which the
U.S. is a participant; and management
measures under an international
agreement in which the U.S.
participates.

According to the national standard
guidelines at 50 CFR
600.310(e)(ii)(B)(2), if the year the stock
would be rebuilt in the absence of
fishing (Tmin) is 10 years or less, then
the specified time period for rebuilding
may be adjusted upward to the extent
warranted by the needs of fishing
communities and recommendations of
international organizations in which the
U.S. is a participant. However, the
rebuilding period may not exceed 10
years unless international agreements
that the United States is a party to
dictate otherwise.

Of the nine overfished groundfish
stocks, lingcod was the only species in
which Tmin was estimated to be 10 years
or less. As permitted by the Magnuson-
Stevens Act and the national standard
guidelines, the needs of the fishing
community were taken into
consideration when the rebuilding
period for lingcod was established. It
should be noted that the difference
between the Twin rebuilding year of
2007 and the Trarcer rebuilding year of
2009 intended to be achieved by these
harvest specifications is just 2 years.

According to the national standard
guidelines at 50 CFR
600.310(e)(4)(ii)(B)(3), if Tmin is 10 years
or greater, “‘then the specified time
period for rebuilding (Trarcer) may be
adjusted upward to the extent warranted
by the needs of fishing communities and
recommendations by international
organizations in which the U.S.
participates, except that no such
upward adjustment can exceed the
rebuilding period calculated in the
absence of fishing mortality, plus one
mean generation time or equivalent
period based on the species’ life-history
characteristics (Tmax).”” No harvest
specifications have been set such that
they would allow rebuilding periods for
any of the other overfished species to
exceed Tmax.

Comment 5: The harvest levels NMFS
has proposed for overfished species
conflict with NMFS’s “Technical
Guidance on the Use of Precautionary
Approaches to Implementing National
Standard 1 of the Magnuson-Stevens
Fishery Conservation and Management
Act” (Technical Guidance). They
conflict with the Technical Guidance
because that document directs the
agency to select harvest levels that have
at least a 90-percent probability of
rebuilding before Tmax and that result
in a rebuilding period no longer than
the midpoint between Tmin and Tmax.

Response: The Technical Guidance
has been provided by NMFS ‘““for those
aspects of scientific fishery management
advice that have biological
underpinnings, such as the response of

fish to exploitation. The drafting team
recognizes that there are many other
important aspects to managing fisheries,
such as socioeconomic factors, which
are key to defining optimum yield, and
which Fishery Management Councils
must consider.” As such, the Technical
Guidance does not direct NMFS, but
rather makes suggestions on how to use
scientific information to implement the
policy guidance of the Magnuson-
Stevens Act and the national standard
guidelines to achieve the biological
goals of national standard 1.

The Technical Guidance at page 38
suggests addressing uncertainty with the
guideline that “rebuilding plans be
designed to possess a 50-percent or
higher chance of achieving Busy within
TrarceT years, and a 90-percent or
higher chance of achieving Busy within
Tmax years.” Harvest levels finalized by
this action have been set such that
overfished species would have a 50-
percent chance of achieving Bmsy
within Trarcer years. However, only
harvest levels for darkblotched and
yelloweye rockfish have been set such
that their rebuilding plans would have
a greater than 90-percent chance of
achieving Bmsy within Tmax years. Each
species was considered individually in
its species-specific rebuilding analysis.

As discussed in the preamble to the
proposed rule for this action (69 FR
1380, January 8, 2004,) the rebuilding
measures for the remaining overfished
West Coast groundfish species except
whiting have the following probabilities
of achieving Bmsy within Tmax years:
Pacific ocean perch (POP), >70 percent;
canary rockfish, 60 percent; lingcod, 60
percent; bocaccio, 270 percent; cowcod,
55 percent, and; widow rockfish, 60
percent. NMFS will discuss whiting and
its probability of achieving Bmsy in a
separate Federal Register document
once the Council has reviewed and
discussed the recently completed
whiting stock assessment, and has
recommended whiting ABC and OY
levels for 2004. These probabilities of
rebuilding and the harvest levels
associated with them were set to
achieve rebuilding, but also to
acknowledge that these species are
usually taken with other, co-occurring
and more abundant species. OY levels
for overfished species are set to allow
some level of fishing for the more
abundant stocks that co-occur with
overfished species. At the same time,
management measures such as
conservation areas are set to minimize
opportunities for the vessels targeting
more abundant stocks to intercept
overfished species. This approach to
multi-species management is consistent
with the Magnuson-Stevens Act and
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meets the criteria in the Act at section
304(e)(4) and the national standard
guidelines at 600.310(e)(4)(ii).
According to the national standard
guidelines at 50 CFR
600.310(e)(4)(ii)(B)(3), if Tmin is 10 years
or greater, “‘then the specified time
period for rebuilding [Ttarcer] may be
adjusted upward to the extent warranted
by the needs of fishing communities and
recommendations by international
organizations in which the United
States participates, except that no such
upward adjustment can exceed the
rebuilding period calculated in the
absence of fishing mortality, plus one
mean generation time or equivalent
period based on the species’ life-history
characteristics [Tmax].”” While the
Technical Guidance at page 38 suggests
that Trarcer be set no higher than the
midpoint between Tmin and Tumax,
adopting that as a binding criterion in
all cases would not be consistent with
the Magnuson-Stevens Act. It would not
be consistent with the Magnuson-
Stevens Act because it would not allow
the criteria in the Act at section
304(e)(4) and the national standard
guidelines at 600.310(e)(4)(ii) to be
taken into account. For further
discussion on this issue, see the
preamble to the Amendment 16—1 final
rule (69 FR 8861, February 26, 2004.)
Comment 6: NMFS has proposed to
implement a new and greatly increased
harvest level for bocaccio that is based
on a new stock assessment and a series
of assumptions that are not
precautionary. NMFS has also
unreasonably rejected the proposal of
the State of California that the 2004 OY
for bocaccio be 199 mt rather than 250
mt, claiming that bocaccio will be
managed to a 199 mt catch level.
Response: The assertion that the
proposed harvest of 250 mt is “not
precautionary’ is not supported by the
evidence. Of the three rebuilding
scenarios (modeled using STARD1,
STARb2 and STATc) considered in the
assessment, a 250 mt harvest is
associated with a 70 percent probability
of successful rebuilding within the
prescribed timeframe in the worst of the
three cases (STARDb2). Thus the
proposed harvest level is actually
precautionary in two ways. First, the
probability of rebuilding within Tmax is
at least 70 percent, which is
substantially higher than the minimum
required probability level of 50 percent,
and second, because this harvest policy
is based on the worst case scenario, two
out of the three rebuilding scenarios
place the probability at even greater
than 70 percent.
The proposed OY is larger than
previous OY levels. The new OY,

however, is based on the most recent
(2003) stock assessment results. This
assessment incorporates the most recent
fishery and survey data, and revises
some aspects of the stock assessment
model, including the assumed rate of
natural mortality. The assessment was
peer reviewed both by a panel of experts
and by the Council’s Scientific and
Statistical Committee (SSC), and
constitutes the best currently available
science. To base the proposed OY on
previous assessments that do not
include the most recent data would
violate the Magnuson-Stevens Act
requirement (section 301(a)(2)) to use
the best available scientific information.

The Magnuson-Stevens Act, section
304(e)(4)(A), and the national standard
guidelines at 50 CFR 600.310(e)(4)(A)
recognize a number of factors that enter
into the specification of a time period
for rebuilding, including: the status and
biology of the stock or stock complex;
interactions between stocks or stock
complexes and the marine ecosystem;
the needs of fishing communities;
recommendations of international
organizations in which the U.S. is a
participant; and management measures
under an international agreement in
which the U.S. participates.

NMFS believes that choosing the
Council-preferred alternative is
consistent with the Magnuson-Stevens
Act requirements (including section
301(a)(2) requiring a basis of the best
scientific information) and is a
reasonable and precautionary
accommodation that meets both
biological needs of the stock for
rebuilding and the needs of the fishing
communities.

Comment 7: NMFS has proposed to
implement a widow rockfish OY with
only a 60 percent probability of
rebuilding and has ignored any OY
options with a higher probability of
rebuilding success. Moreover, the
harvest alternatives that NMFS
considered for widow rockfish are
misleading and confusing because they
are based on different modeling
assumptions. These assumptions
suggest that a higher level of fishing
harvest would result in faster rebuilding
of the species, which is plainly untrue.

Response: Stock assessments report
on the health of a stock and include
information used to maintain or restore
stock size. Stock assessments include
information about the biology of the
species as well as information about the
fishing activities on the stock. Fishery
independent data contributes valuable
biological information to the stock
assessment, including age structure of
the stock, trends in abundance,
mortality rates, growth rates, and

spawning behavior. Reliable fishery
dependent data, including sufficient
landings and effort data can be used to
detect changes in the relative abundance
of the stock, but with less certainty than
when fishery independent data are
available. When a stock assessment is
conducted, stock assessment scientists
must use the best available information
to estimate the most suitable values for
inclusion in the stock assessment
model.

Because widow rockfish are
commonly caught with mid-water trawl
gear, not the bottom trawl gear that is
used for the triennial bottom trawl
survey, fishery data has been used for
the stock abundance indices. However,
reduced trip limits and other fishery
restrictions have resulted in little and
non-comparable fishery data being
available for the years after 1999. The
absence of a fishery independent stock
size index and the lack of reliable
fishery dependent data indices of stock
size are limiting factors in assessing the
status of widow rockfish.

To address data deficiencies and
modeling uncertainties, a range of
model scenarios based on different
groupings of the following three
variables were prepared and presented
to the Council and its advisory bodies:
(1) Whether recruitment should be pre-
specified for 2003—2005 based on a
midwater juvenile trawl survey, (2) the
methods by which future recruitment
estimates should be generated, and (3)
what range of power coefficient should
be used to analyze the midwater
juvenile trawl survey. As described in
the proposed rule preamble, the SSC
considered the different model
scenarios and identified a preference for
a model scenario in which recruitment
was pre-specified and a stock
recruitment relationship was also used.
The SSC recommendation narrowed the
model scenarios to three (identified as
models 7, 8, and 9 in the rebuilding
analysis). The SSC discussed the use of
power coefficients to estimate juvenile
indices, but concluded that the different
values were equally likely, leaving no
statistical basis for choosing among
them. The SSC did, however, determine
that there was a biological basis for
recommending a power coefficient
range between 2.0 and 4.0.

Growth of the spawning stock
biomass depends on the rate at which
juvenile fish mature and enter the
fishery (recruitment) as well as the
applied exploitation rates. The range of
accepted models produce different
expected levels of future recruitment
and will result in different levels of
expected growth in the spawning stock.
This range of reasonable values was
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reviewed by the SSC and Stock
Assessment Review panels as the best
available information. A more
conclusive determination was not
possible with the available data.

The simplicity of the commenter’s
statement that modeling assumptions
suggest that a higher level of fishing
harvest would result in faster rebuilding
of the species fails to recognize how
recruitment levels influence the results.
Plausible higher future recruitment
levels support both faster rebuilding and
a higher level of fishing harvest during
rebuilding. The reverse assumptions
would apply for lower levels of
recruitment.

The Council considered three OYs
based on each of the three model
scenarios (7, 8, and 9) with the
application of a fishing exploitation rate
for 2004 that corresponded with a 60
percent probability of rebuilding the
stock to Bmsy by 2042 (Tmax). For 2004,
the Council recommended the mid-
range OY of 284 mt with a
corresponding ABC of 3,460, with a
target rebuilding date (Ttarcer) of 2037.
Given the complexity in identifying the
most suitable model, NMFS believes
that holding Tmax and Trarcer constant
to those applied in 2003 was reasonable,
particularly considering that
Amendment 163, which will provide a
rebuilding plan for widow rockfish, will
be prepared through the Council in
early 2004 and considers a full range of
rebuilding probabilities.

Comment 8: NMFS has proposed to
increase the fishing rates for POP and
darkblotched rockfish, which would
delay rebuilding of these species.
Maintaining the previous catch rates
would have rebuilt these species faster.
The increase violates the Magnuson-
Stevens Act requirements to rebuild
species as quickly as possible.

Response: The proposed rule for the
2004 fishery specifications and
management measures, which was
published on January 8, 2004, contained
revisions to the harvest control rules for
POP and darkblotched rockfish from
what had been published in the
Amendment 16—2 proposed rule on
December 5, 2003 (68 FR 67998). The
POP rebuilding parameters published in
the Amendment 16—-2 proposed rule
were based on a 2000 stock assessment
that resulted in a target rebuilding year
of 2027 and a harvest control rule of
F=0.0082. The 2004 OY presented in the
proposed rule to implement the 2004
fishery specifications and management
measures was based on a new stock
assessment prepared in 2003. Because
POP rebuilding parameters such as the
unfished biomass and Busy were
updated with the new stock assessment,

the POP harvest control rule was revised
to F=0.0257 from F=0.0082. However,
the target rebuilding year (2027) is the
same as was announced for POP in the
Amendment 16—2 proposed rule.
Similarly, the darkblotched rockfish
rebuilding parameters in the
Amendment 16—2 proposed rule were
based on a 2000 stock assessment that
had resulted in a target rebuilding year
of 2030 and a harvest control rule of
F=0.027. The 2004 QY presented in the
proposed rule to implement the 2004
fishery specifications and management
measures was based on a new stock
assessment that was prepared in 2003
and results in the same target rebuilding
year (2030) as was announced in the
Amendment 16—-2 proposed rule for the
darkblotched rockfish rebuilding plan.
However, because other rebuilding
parameters such as the unfished
biomass and Bmsy were updated with
the new stock assessment, the harvest
control rule was revised to F=0.032 from
F=0.027. Based on the new stock
assessments, there were modest
increases in the harvest rates for these
species and harvest levels in 2004 are
higher than in 2003. Nonetheless, the
projected times for rebuilding for these
species have not changed. Although the
stock may rebuild faster if the harvest
rates had been held to the same rates as
in 2003, that is not required by the
Magnuson-Stevens Act, as explained
above in the response to Comment 4.
The Magnuson-Steven Act does not
state that rebuilding must be completed
in the shortest time possible, rather it
requires that time for rebuilding to be as
short as possible, taking into account
certain factors. NMFS and the Council
considered the appropriate factors
discussed in the response to Comment
4, above, in setting the 2004 harvest
levels.

Comment 9: NMFS has not given
proper consideration to the effect of
Pacific whiting harvest on other
overfished species, presumably because
NMFS has yet to decide on the 2004
whiting OY. NMFS cannot reasonably
conclude that its proposed management
measures will be sufficient to constrain
the mortality of overfished species that
co-occur with whiting if it does not yet
know the whiting harvest levels.

Response: A new whiting stock
assessment and rebuilding analysis will
be available to the Council at its March
2004 meeting in Tacoma, Washington.
The upcoming whiting stock assessment
incorporates additional fishery
dependent data collected since the last
stock assessment, and new fishery
independent data from the 2003
hydroacoustical survey and pre-recruit
survey work. These added data points

are expected to provide much needed
information both on changes to the
spawning stock biomass since the 1999
year class began entering the fishery,
and on potential future whiting
recruitment.

In anticipation of the new stock
assessment and given the small amount
of whiting that is typically landed under
trip limits prior to the April 1 start of
the primary season, the Council delayed
adoption of a final ABC and OY until
the results of the new stock assessment
and rebuilding analysis are available at
its March 2004 meeting. The Council
will recommend the ABC and OY in
March and it will be implemented
through a final rule that is separate from
the final rule for the rest of these
groundfish specifications and
management measures.

In anticipation of the new assessment,
the Council considered and the EIS
analyzed a range of ABCs and OYs that
were expected to encompass results of
the new stock assessment. This range
was consistent with historical values.
The four ABC and OY options
considered by the Council were: an ABC
of 94,000 mt with an OY of 74,100 mt,
which represents 50 percent of the 2003
ABC and OY; an ABC of 188,000 mt
with an OY of 148,200 mt, which was
the 2003 ABC and OY; an ABC of
282,000 mt with an OY of 222,300 mt,
which is 50 percent greater than the
2003 ABC and OY; and an ABC of
325,000 mt with an OY of 250,000 mt,
which was a value recommended by the
Council. The Council recommended a
preferred OY of 250,000 mt to
accommodate possible high end
estimates that could result from the
2004 stock assessment, while
recognizing the limitations that
incidental catch of widow rockfish is
likely to have on harvest levels of
whiting.

NMEF'S believes that proper
consideration was given to the effect of
Pacific whiting harvest on other
overfished species. In June 2003, the
Council asked the GMT to review
widow rockfish bycatch in the whiting
fishery. At the September Council
meeting (Exhibit C.6.0 Supplemental
GMT report 3), the GMT reported that
historical data from 1998-2002,
indicated that the availability of the
whiting OY would likely need to be
constrained to around 120,000 mt to
stay within the widow rockfish OY of
284 mt. The 2004 alternative scorecards
presented in the Draft Environmental
Impact Statement (DEIS) (Tables 2.2.2—
1,2.2.3-1, 2.2.4-1, and 2.2.5-1) display
the estimated mortality for each
overfished species resulting from the
alternative whiting OYs. The scorecard
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for Council’s preferred alternative
estimates the amount of each overfished
species, except widow rockfish, that
would be taken by the whiting fishery
participants under the medium OY of
148,000 mt. For widow rockfish, the
maximum availability of this species to
the whiting fisheries was identified as
being 200.5 mt regardless of the whiting
OY from the new assessment. The
impacts of the alternative whiting OYs
were also discussed in section 4.2.1.2 of
the DEIS, with particular attention being
given to the impacts on widow rockfish.

The 2004 management measures
adopted for overfished species were
designed to result in total mortality
levels that are lower than that species’
OY, which effectively creates an OY
buffer. Providing this OY buffer for
overfished species will allow for
flexibility in establishing a whiting OY
while reducing the risk of exceeding an
OY. Because scorecards are updated
throughout the year as new information
becomes available, the estimates of the
incidental catch of overfished species
will be adjusted when the final whiting
QY is adopted, and will be updated as
necessary during the fishing year.
Whiting is a unique fishery in that it is
a mid-water trawl fishery, takes little
bycatch, and has a high level of catch
monitoring (in 2003, nearly 100 percent
of the hauls were sampled in the at-sea
processing fishery and about 30 percent
of the shore-based landings were
sampled). NMFS believes that the 2004
management measures, including the
use of OY buffers and inseason
adjustments, will be sufficient to keep
the mortality of overfished species that
co-occur with whiting within the
established OYs. If NMFS finds that the
final OY recommendation for whiting is
significantly different from the range of
OYs that was analyzed in the DEIS, new
information addressing the impacts will
be provided. When approving the final
OY for whiting, NMFS will ensure that
the projected harvests of overfished
species will not exceed their OYs.

Comment 10: NMFS has failed to give
adequate consideration to past levels of
actual fishing catch in setting the 2004
harvest specifications. NMFS has failed
to assess and disclose the total levels of
fishing mortality for overfished species
in 2002 and 2003, which means that it
and the public lack the information
necessary to determine whether lower
harvest levels might be necessary to
compensate for past overharvests.
Without this information, NMFS also
does not know whether the proposed
management measures for 2004 are
likely to keep fishing mortality at or
below the necessary levels.

Response: NMFS develops and
implements the annual specifications
and management measures through a
notice-and-comment rulemaking and
with a National Environmental Policy
Act analysis, such as an EIS. For the
2004 fisheries, the Council began much
of its work in April 2003 and finalized
its recommendations in early September
2003. NMFS published its proposed rule
to implement the 2004 specifications
and management measures on January
8, 2004, and will make this action final
by March 1, 2004.

NMFS, the State fisheries agencies,
and the Council monitor fisheries
landings inseason. Commercial fisheries
landings are monitored by a fish ticket
system managed by the three States.
State fish ticket data is compiled by the
Pacific States Marine Fisheries
Commission (PSMFC). Estimated
commercial landings amounts are
provided to the agencies and the public
via the Pacific Fisheries Information
Network (PacFIN), which has its Web
site at http://www.psmfc.org/pacfin.
Fish ticket data available through
PacFIN are not up-to-the-minute. For
example, if a person were to check the
PacFIN Web site on March 15th for total
coastwide catch of widow rockfish, the
estimates available would not include
all widow rockfish landed up through
March 14th. Depending on State
funding and staffing levels, groundfish
landings may be recorded in PacFIN
anywhere from several days to a few
months after the landings have been
made. For this reason, fishery managers
must estimate current landings levels of
a particular species by extrapolating
what we know has already been landed
out to an estimate based on several
different variables, such as past harvest
rates in particular months, number of
vessels participating in the fishery in
those months, etc. With the time delays
in this landings monitoring system, the
Council making its recommendations in
September 2003 and even NMFS
finalizing its decision in March 2004
would not have fully up-to-date
landings information from the 2003
commercial fisheries. For this reason,
the December 2003 FEIS for this action
based its analyses on the more complete
landings estimates from 2002 and prior
years. The partial 2003 data that was
available at the time that the analysis
was conducted would not have
accurately depicted 2003 annual
landings.

In this comment, the commenter
refers to fishing “catch,” not to fishing
landings. The State fish ticket system
and PacFIN monitor commercial
fisheries landings. These systems do not
include fish taken at sea and lost or

discarded. While NMFS monitors total
catch levels through at-sea observer
sampling programs, the agency does not
have the staff, funding, or technology to
monitor the thousands of trawl tows and
trap and longline hauls that result in the
fishery’s total commercial catch.
Instead, NMFS monitors a portion of the
commercial fleet through observers and
extrapolates total catch for the fleet
based on modeling observer data with
fish ticket and other data. In the
preamble to the proposed rule for this
action, NMFS described a bycatch
model that is used both pre-season to
develop management measures and
inseason to modify management
measures. This model is a “total catch”
model, i.e. it calculates the total
expected catch, not just fish that are
actually landed. The model is updated
annually with new WCGOP data.
Observer data from the 2001-2002
fisheries was used to develop 2004
management measures and discard
estimates. NMFS just completed its
analysis of 2002—2003 WCGOP data
(http://www.nwfsc.noaa.gov/research/
divisions/fram/Observer/), and that
analysis will inform the Council’s
inseason management for 2004, and
development of the 2005-2006 fishery
specifications and management
measures.

Recreational fisheries are also
monitored inseason, although
monitoring methods vary by State. As
with the commercial fisheries, PSMFC
maintains a database for recreational
fisheries, the Recreational Fisheries
Information Network (RecFIN).
Estimates of recreational fisheries catch
and landings are available on the
Internet at http://www.recfin.org/. All
three States deploy port samplers for at-
dock sampling of recreational
groundfish fisheries. Even more so than
in commercial fisheries, recreational
fisheries data may not be available to
fisheries managers until several months
after the subject fishing trips have
occurred. Because the States of
Washington and Oregon have smaller
coastlines and smaller populations than
California, they tend to directly sample
a much greater proportion of their
recreational fisheries catch than
California does.

In past years, California has relied on
NMFS’ Marine Recreational Fisheries
Statistical Survey (MRFSS) for its
estimates of recreational fisheries catch.
MREFSS uses a telephone survey of the
general population to determine which
persons in the population are anglers,
and, of the anglers, how much of which
species they are catching and landing.
MRFSS was initially designed as an
annual sampling program that would
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provide a snapshot of an entire year’s
harvest of different recreational species.
Because MRFSS was the only tool for
estimating recreational catch, the
Council has used it for inseason
management in recent years. In
developing the 2004 fishery
specifications and management
measures, NMFS and the state agencies
used RecFIN data, including MRFSS
data for California, from 2002 and prior
years. Data from the 2003 fisheries is not
yet complete and was even less
complete when the 2004 fisheries
regulations were developed. Partial data
from 2003 was not used both because
the data delivery times from the three
States varies and because the database
managers do not release the data as
complete until several months after the
fisheries have occurred. However,
NMEFS has used preliminary data from
2003 to adjust 2004 lingcod
management measures in this final rule
in order to immediately address early
evidence of excessive harvest in 2003 of
lingcod, an overfished species. Reasons
for this are explained below in the
response to Comment 12.

Recreational fisheries data needs have
increased notably since the Council first
began managing the fisheries to rebuild
overfished stocks in 2000. All three
States, the Council, and NMFS have
been concerned that data generated from
MRFSS was not accurate or timely
enough to support inseason
management of recreational fisheries.
Over 2002-2003, the agencies met
through the PSMFC’s RecFIN Data
Committee and worked together to
update their monitoring programs so as
to better meet the coastwide need for
improved recreational fisheries catch
data. PSMFC reported to the Council on
the planned changes to recreational
fisheries data gathering in the three
States at the Council’s November 2003
meeting. All three States have
eliminated MRFSS as a sampling tool,
focusing instead on at-dock sampling
and angler interviews. While California
will continue to use telephone
interviews as one of its data-gathering
methods, its survey population will be
licensed California anglers, not the
entire population of the State of
California. California will also be
increasing its at-dock sampling presence
and providing some on-board
observation of charterboats. Oregon and
Washington will also be replacing their
MRFSS general-population surveys with
surveys specific to licensed anglers, and
with increased at-dock and at-sea
monitoring.

Finally, in addition to commenting on
the timeliness of the data used in
developing 2004 fishery regulations, the

commenter questioned whether overall
2004 harvest levels would need to be
adjusted based on 2003 fisheries catch.
The purpose of harvest limits is to
achieve, ““on a continuing basis, the OY
from each fishery” (50 CFR 600.310(a).)
It is not NMFS’ practice to adjust OYs
for one year by the overages or
underages from previous years. NMFS
makes adjustments to OYs after
conducting an assessment of the
population of a particular species, an
assessment that occurs every 2—4 years.
(Previously, NMFS had been on a 3-year
stock assessment cycle. With the
adoption of Amendment 17, the science
and management cycle has shifted from
annual to biennial management. Under
the biennial management cycle, stock
assessments will be conducted every 2—
4 years. The decisions on which stock
assessments to do which year will
depend on the status of the stocks, and
the availability of data and stock
assessment personnel. In the years
between assessments, NMFS and the
Council address over- and under-
harvests by adjusting management
measures to try to achieve, but not
exceed, OYs (OYs of several of the more
abundant stocks will, of necessity, not
be achieved in order to protect co-
occurring overfished species.)
Management measures are adjusted
inseason using the best available
scientific information. For example,
although the 2002-2003 WCGOP data
was not available until January 2004, it
will be incorporated into the bycatch
model for use in management of the
2004 fisheries. Additionally, as 2003
fisheries data are finalized, 2003
management measures will be evaluated
for whether they were effective at
keeping the fisheries within expected
harvest levels for each 2-month
management period. Management
measures for 2004 will be evaluated
and, if necessary, adjusted inseason
based in part on the effectiveness of the
2003 management measures. For
example, at the March 2004 Council
meeting, the GMT will be considering
inseason revisions to management
measures for 2004 and will be informed,
in part, by estimates of effectiveness of
management measures for 2003. In this
final rule, the preliminary 2003
information has been used to adjust the
proposed California recreational
fisheries management measures for
lingcod, as discussed in the response to
Comment 12. This is being done now
rather than as an inseason adjustment
after consideration by the Council at the
March or April Council meeting because
NMEF'S believes that the preliminary data
from the 2003 season indicate that

stricter management measures will be
required to keep harvests within the
2004 OY, and because the magnitude of
the necessary changes are such that they
should be made as early in the year as
possible. A more complete discussion of
these changes is found in the response
to Comment 12. Changes must also be
made in California state regulations for
the area between the shore and 3-miles
from shore, and making the changes in
the Federal rules now provides the
opportunity for the California Fish and
Game (Commission) to consider these
changes at its meeting on March 4 and
5.

Comment 11: The proposed
specifications fail to adopt all
practicable bycatch reduction measures,
particularly failing to adopt individual
vessel discard caps. On a related matter,
NMEFS has failed to establish adequate
bycatch assessment requirements for the
fishery because there are no bycatch
assessment requirements in the
proposed specifications.

Response: These fishery specifications
and management measures are not the
only regulations that affect West Coast
groundfish fisheries and vessel discard
caps are not the only potential tool for
reducing bycatch. In addition, these
management measures contain many
provisions to reduce discard as
described here. In the past several years,
NMEFS has implemented a variety of
bycatch reduction programs. The agency
has supported full retention or full
utilization EFP programs for the
Washington arrowtooth flounder trawl,
yellowtail rockfish trawl and longline
dogfish fisheries, and for the California
flatfish trawl fishery. Shorter-than-year-
round fishing seasons have been set for
various species and sectors of the
groundfish fleet in order to protect
different overfished groundfish species.
Amendment 14 to the FMP
implemented a permit stacking program
for the limited entry fixed gear fleet. In
2003, NMFS implemented a buyback of
limited entry trawl vessels and their
permits, reducing the limited entry
groundfish trawl fleet by about one-
third. NMFS has implemented gear
modification requirements that restrict
the use of trawl gear in rockier habitat
where many overfished species are
found and constrain the catching
capacity of recreational fishing gear.
Higher groundfish landings limits have
been made available for trawl vessels
using gear or operating in areas where
overfished species are less likely to be
taken. Species-to-species landings limit
ratios have been thoroughly re-
examined in a groundfish bycatch
model first introduced in 2002 and
modified and used to develop
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management measures in each
intervening year as new observer
program data became available. The
RCAs first implemented in September
2002 and implemented with this action
for 2004 are large time/area closures that
affect the entire West Coast and are
specifically designed to reduce the
incidental catch of overfished
groundfish species in fisheries targeting
more abundant stocks.

“Discard caps” generally refers to a
management tool whereby an entire
fishery, or fishing by an individual
vessel, is halted when discard quotas for
designated species are reached.
Administration of such a system
requires real-time information on
discards as the fishery progresses, either
through comprehensive, direct
observation by fishery observers, or for
a fleetwide discard cap, by a
combination of observer and landings
data that can be extrapolated to yield a
real-time reliable estimate of discards.
There is no data collection system in
place on which to base a system of
discard caps. NMFS has examined
discard caps more fully in a Draft
Environmental Impact Statement on
bycatch management in the West Coast
groundfish fisheries, a draft of which
was made available to the public on
February 27, 2004 (69 FR 9314).

These 2004 fishery specifications and
management measures regulate the
activities of fishery participants.
Bycatch assessment, which is comprised
of bycatch monitoring and the modeling
of the data derived from bycatch
monitoring programs, is the
responsibility of NMFS and other
government agencies. NMFS has a
bycatch monitoring program in place,
the WCGOP, and groundfish vessels are
required to participate in that program
under 50 CFR 660.360. NMFS NWFSC
manages that program and models the
data derived from the program to
estimate bycatch and discard in the
groundfish fisheries. See the preamble
to the proposed rule for this action for
further explanation of the agency’s
bycatch modeling (January 8, 2004, 69
FR 1380). The regulations implemented
by this action are not the only
regulations governing the fishery. By not
including bycatch assessment
requirements in this particular action,
NMEFS has not failed to assess bycatch.
As discussed here, NMFS has already
implemented the necessary bycatch
monitoring program and is using data
from that program to assess bycatch and
discard levels and to manage the
fishery.

Comment 12: NMFS admits that there
were substantial overharvests in the
California recreational fisheries in 2003,

but has failed to propose any changes to
the 2004 management measures that
would avoid similar overharvests in
2004. NMFS has failed to conduct an
adequate inquiry into whether the 2003
revisions to recreational fisheries
management have been sufficient to
constrain total mortality for lingcod and
other overfished species to the levels
necessary in order to avoid further
exceeding the fishing harvest levels
NMFS has proposed for 2004. It is not
appropriate to wait until the April 2004
Council meeting to make revisions to
the California recreational fisheries
management measures and revisions to
the management of those fisheries must
be made now.

Response: NMFS agrees that it is
necessary to make revisions to the
California recreational fisheries
management measures as soon as
possible. Therefore, NMFS has
consulted with CDFG on potential
regulatory revisions, and has
determined that additional restrictive
regulatory measures are needed to
protect lingcod. Of the 925 mt of
estimated lingcod landings and dead
discard in the 2003 recreational
fisheries, 681 mt were estimated to have
been taken by vessels operating in
waters between the Oregon/California
border (42° N. lat.) and Point
Conception, CA (34°27' N. lat.). These
estimates are taken from RecFIN’s
MRFSS and estimates for landings in
the latter months of 2003 are considered
preliminary.

Recreational fisheries tend to be
concentrated in waters closer to shore
where they are easily accessed by
vessels on day trips. Thus, in order to
effectively reduce recreational take of
lingcod, both State and Federal
regulations need to be revised. NMFS
discussed with CDFG how to revise both
State and Federal regulations to reduce
recreational lingcod landings as quickly
as possible. Under California State law,
State regulations may be changed on an
emergency basis to conform to Federal
regulations. Thus, NMFS is revising
Federal regulations with this final rule,
and CDFG is initiating its emergency
regulations process to alter recreational
fisheries regulations for lingcod inside
State waters. State regulatory changes
would otherwise take 4—5 months,
under the State’s notice-and-comment
procedures. Under the expedited
emergency procedures, these changes
could be made by late March 2004.

Under the proposed regulations for
recreational groundfish fisheries off
California, fishing in both state and
Federal waters would have been closed
between 40°10’ N. lat. and 34°27' N. lat.
for the months of March and April, but

open north of 40°10' N. lat. to the border
with Oregon. Coastwide, the current
lingcod size limit is 24 inches (61 cm)
and there is a 2-fish bag limit for
lingcod. With this final rule, NMFS will
revise the recreational lingcod size and
bag limits such that on April 1, 2004,
the size limit will be increased to 30
inches (77 cm) and the daily bag limit
will be decreased to one fish per day.
This increase in size limit and reduction
in bag limit will apply to recreational
fisheries off the entire coast of
California, from the Oregon/California
border to the California/Mexico border.
CDFG has estimated that, given current
information about recreational effort off
California in recent years, these changes
would result in the fisheries taking 291
mt in 2004. This is 55.8 mt less than the
346.8 mt of lingcod that was estimated
pre-season to be taken in this fishery in
2004.

NMFS believes that revising the
regulations that particularly affect the
California recreational fishery is
appropriate because these regulatory
revisions are specifically aimed at the
fishery with the greatest contribution to
overall lingcod landings in 2002 and
2003. These changes are needed, in part,
to prevent the closure of other
recreational and commercial fisheries
early in the year to prevent total lingcod
catch from exceeding lingcod harvest
levels.

The Commission will meet on March
4-5, 2004. At that meeting, CDFG will
propose State regulatory revisions to
match these new Federal regulations.
Once the Commission has approved the
changes, CDFG will be able to
implement the regulatory revisions
within 2-3 weeks. NMFS expects that
this issue will be discussed at the
upcoming March 8-12, 2004 Council
meeting, at which time CDFG may have
an expected implementation date.
NMFS expects that California will be
able to make these changes by the end
of March. If for some reason California
cannot make the anticipated changes in
a timely manner, NMFS will
immediately initiate further changes in
the groundfish fishery regulations in
order to keep the lingcod mortality
under the lingcod OY for 2004.

Preliminary 2003 data indicate that
lingcod was the only overfished species
with its ABC exceeded in 2003. As 2003
fisheries data is finalized and the
bycatch model is updated, the Council
and NMFS will look at whether further
2004 inseason adjustments need to be
made for recreational and commercial
fisheries. In addition, CDFG is
developing further measures to reduce
the pace of both groundfish harvest in
general and lingcod harvest in particular
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in 2004, some of which are dealt with
below in Comment 13. The State
expects to implement a series of
management changes in the spring and
summer to provide greater protection for
lingcod and other groundfish species,
with particular attention to nearshore
and shelf rockfish species. NMFS
anticipates that, as it has done in the
past, CDFG will bring its
recommendations to the Council for
discussion and adoption as inseason
actions during 2004.

Comment 13: The CDFG requests that
NMFS consider implementing a
recreational and commercial groundfish
fisheries closure at Cordell Bank for
2004. The bank habitat supports large
populations of many species of rockfish,
including canary rockfish. This action is
requested to help reduce incidental
fisheries landings of canary rockfish and
other overfished species, and to be
consistent with state groundfish
regulations in effect for 2004. Based on
data from a 1988-1998 CDFG study of
recreational charterboat fishing, the
relative catch of overfished rockfish
species from the Cordell Bank area was
notably higher than for other fishing
grounds off central California. Catches
of widow, bocaccio, canary, and
yelloweye rockfish and lingcod
comprised 27 percent of the landings
from Cordell Bank, as compared to 15
percent of landings from all other areas.
Federal regulations for the Cordell Bank
area currently close waters around the
bank deeper than 30 fm (55 m). State
regulations, however, close recreational
fishing within a 5-nautical mile radius
around Cordell Bank, located at 38°02'
N. lat., 123°25' W. long. The
combination of current state and Federal
regulations currently allows fishing in
waters shallower than 30 fm (55 m) in
this area of high canary rockfish
abundance. We are requesting that
NMEFS implement Federal regulations
similar to state regulations, such that
recreational and commercial fishing
would be closed at all times for rockfish,
lingcod, cabezon, greenlings of the
species Hexagrammos, California
scorpionfish, California sheephead, and
ocean whitefish.

Response: NMFS agrees with this
recommendation but notes that
immediate implementation of the full
scope of CDFG’s recommendations may
not be practical or possible. The
groundfish FMP does not cover
California sheephead, ocean whitefish
or greenlings of the species
Hexagrammos other than kelp greenling
(Hexagrammos decagrammus).
Fisheries for these species are managed
by the State of California, are covered by

California regulations, and will not be
addressed via Federal regulation.

With this final rule, NMFS will
implement this closure for the
recreational fisheries only, which have
the greater effect on overfished species
and which are currently subject to RCA
boundaries that do not conflict with the
suggested closure. If NMFS were to
implement this recommendation for
commercial fisheries at this time, the
Cordell Bank closure would intersect
with several different Trawl RCA and
Non-trawl RCA boundaries. These
intersections would create a series of
confusing closed and open areas such
that groundfish fisheries would be
entirely closed where the current RCAs
and the Cordell Bank closure intersect,
but closed only for certain species in
waters covered only by the Cordell Bank
closure and not by the RCAs. NMFS and
CDFG are discussing how to revise the
commercial RCA boundaries so that the
boundaries for Cordell Bank closure
may be incorporated within the RCAs.
NMFS expects that these boundary
revisions would be discussed at either
the March or April Council meetings
and implemented through Federal
inseason action.

Comment 14: The Council sent a letter
of comment to note that, at its
November meeting, it had
recommended that NMFS implement
regulations for non-trawl limited entry
vessels that would prohibit those
vessels from operating within the non-
trawl RCAs except in cases when those
vessels are transiting the non-trawl
RCAs.

Response: As discussed in the
proposed rule for this action, NMFS
accepted the Gouncil’s recommendation
from its November meeting and
included the prohibition in its proposed
rule to implement the 2004
specifications and management
measures. Because this revision was
recommended at the November Council
meeting, NMFS did not implement the
provision via emergency rule for
January—February 2004. NMFS agrees
with the Council’s recommendation and
has implemented the provision at 50
CFR 660.306(bb).

Changes From the Proposed Rule

This final rule is revising the Pacific
Coast Groundfish Specifications and
Management Measures for March-
December 2004, which were set forth in
the proposed rule published in the
Federal Register on January 8, 2004 (69
FR 1380). This final rule includes
changes made in a correction document
to the Specifications and Management
Measures implemented via emergency
rule for January-February 2003 (69 FR

4084, January 28, 2004). Changes to the
emergency rule included: A clarification
that where the phrase ‘“North and
South” is used in Table 5 (North), that
refers to north and south of 40°10" N.
lat.; a correction in Table 5 (South) that
between 40°10' N. lat. and 34°27' N. lat.,
the Trawl RCA is measured from the
mainland coast of California, between
boundary lines approximating the 75 fm
(137 m) and 150 fm (274 m) depth
contours; a correction to a typographic
error in one of the coordinates for the
boundary line approximating the 60-fm
(110-m) depth contour around the
Channel Islands.

In addition, this final rule makes the
changes described above in the
responses to Comments 12 and 13. In
response to comments from CDFG and
the public, NMFS has made the
following revisions from the proposed
rule to regulations affecting fisheries off
California: Closed recreational fisheries
off California for rockfish, lingcod,
cabezon, kelp greenling, and California
scorpionfish within a 5-nm radius
around Cordell Bank, located at 38°02’
N. lat., 123°25' W. long.; clarified that
the recreational fisheries closure around
the Farallon Islands applies only to
fisheries for rockfish, lingcod, cabezon,
kelp greenling, and California
scorpionfish, rather than to all
groundfish; implemented a 1 fish bag
limit and a 30 inch (77 cm) size limit
beginning April 1, 2004, for recreational
lingcod fisheries off California.

Finally, this final rule also makes
changes to Federal regulations. In 50
CFR 660.302, Federal regulations
provide definitions for different terms
used in groundfish regulation and
management. For many years, NMFS
has also provided definitions of terms in
the annual specifications and
management measures implementing
final rules at section IV.A. In some
cases, the definitions provided in the
specifications and management
measures have been more precise than
or have added to the definitions
provided at 50 CFR 660.302. This
practice is confusing. Thus, NMFS has
amended 50 CFR 660.302 to revise the
definitions for the terms “Closure,”
“Fishery management area,” and “Trip
limits,” and has added a definition for
“Legal fish”” to conform to those
provided herein at IV.A. These revisions
and additions in no way change the
effect of Federal regulations on the
groundfish fishery, they simply ensure
that the same language is used wherever
those definitions are found. These
definitions were included in the
proposed specifications and
management measures and are included
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here in the management measures, and
also at 50 CFR part 660.

The definition for “Trip limit” that
has been incorporated into 50 CFR
660.302 is more detailed than the
definition for this term previously found
in 50 CFR 660.302. Among other things,
this definition details specific types of
trip limit periods, such as the 2-month
“major” cumulative limit periods.
Federal regulations at 660.335(e)(3)(i)
restrict the frequency of permit transfers
such that they are made effective only
on the first date of a major cumulative
limit period. This final rule also revises
that sub-paragraph to clarify the start
dates for the major cumulative limit
periods as they are defined under 50

CFR 660.302. Again, this is a minor
change and in no way alters the effect
of Federal groundfish regulations on
fishery participants.

At 50 CFR 660.304, coordinates are
provided for management areas,
including conservation areas. The final
rule at 68 FR 62374 (November 4, 2003)
inadvertently mis-labeled sub-paragraph
§660.304(c)(2)(ii) as § 660.304(c)(2)(2).
This final rule corrects that labeling
mistake. Further, that same final rule
inadvertently neglected to characterize
the Yelloweye Rockfish Conservation
(YRCA) as a Groundfish Conservation
Area (GCA) and set the YRCA apart
from other GCAs in paragraph
§660.304(d). This final rule corrects that

mistake by re-designating § 660.304(d)
as §660.304(c)(3).

I. Final Specifications

Final fishery specifications include
ABGs, the designation of OYs (which
may be represented by harvest
guidelines (HGs) or quotas for species
that need individual management), and
the allocation of commercial OYs
between the open access and limited
entry segments of the fishery. These
specifications include fish caught in
State ocean waters (0—3 nautical miles
(nm) offshore) as well as fish caught in
the EEZ (3—200 nm offshore).

BILLING CODE 3510-22-P
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